Doc Code: AP.PRE.REQ 



ie Paperwork Reduction Act of 1995, n 



is are required to respond 1 



PTO/SB/33 (07-05) 
Approved for use through xx/xx/200x. OMB 0651-OOxx 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
i a collection of information unless it displays a valid OMB control number. 



PRE-APPEAL BRIEF REQUEST FOR REVIEW 



Docket Number (Optional) 
NC14643US/0038-023US1 



I hereby certify that this correspondence is being deposited with the 
United States Postal Service with sufficient postage as first class mail 
in an envelope addressed to "Mail Stop AF, Commissioner for 
Patents, P.O. Box 1450, Alexandria, VA 22313-1450" [37 CFR 1.8(a)] 


Application Number 
09/980,549 


Filed 

April 5, 2002 


nn February 19, 2008 
Sionature i^^^ 


First Named Inventor 
Tommy Koistinen 




Art Unit 


Examiner 


Typed or printed Brenda L M cCalister 


2626 


James S. Wozniak 



Applicant requests review of the final rejection in the above-identified application. No amendments are being filed 
with this request. 



This request is being filed with a notice of appeal. 



The review is requested for the reason(s) stated on the attached sheet(s). 
Note: No more than five (5) pages may be provided. 



| | applicant/inventor. — 

Signature 

I I assignee of record of the entire interest. Shanp A Kpnnpdv 

1 1 See 37 CFR 3.71 . Statement under 37 CFR 3.73(b) is enclosed. y 

(Form PTO/SB/96) Typed or printed name 



208-286-1013 
Telephone number 



[ | attorney or agent acting under 37 CFR 1 .34. 



February 19, 2008 

37 CFR 1.34 : Date 



EC 



. forms are submitted. 



This collection of information is required by 35 U.S.C. 132. The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO 
to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11, 1.14 and 41.6. This collection is estimated to take 12 minutes to 
complete, including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any 
comments on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, 
U.S. Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED 
FORMS TO THIS ADDRESS. SEND TO: Mail Stop AF, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 2231 3-1450. 



If you need assistance in completing the form, call 1-800-PTO-9199 and select option 2. 



Privacy Act Statement 



The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection 
with your submission of the attached form related to a patent application or patent. Accordingly, 
pursuant to the requirements of the Act, please be advised that: (1 ) the general authority for the 
collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited is voluntary; 
and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark 
Office is to process and/or examine your submission related to a patent application or patent. If you do 
not furnish the requested information, the U.S. Patent and Trademark Office may not be able to 
process and/or examine your submission, which may result in termination of proceedings or 
abandonment of the application or expiration of the patent. 

The information provided by you in this form will be subject to the following routine uses: 

1 . The information on this form will be treated confidentially to the extent allowed under the 
Freedom of Information Act (5 U.S.C. 552) and the Privacy Act (5 U.S.C 552a). Records from 
this system of records may be disclosed to the Department of Justice to determine whether 
disclosure of these records is required by the Freedom of Information Act. 

2. A record from this system of records may be disclosed, as a routine use, in the course of 
presenting evidence to a court, magistrate, or administrative tribunal, including disclosures to 
opposing counsel in the course of settlement negotiations. 

3. A record in this system of records may be disclosed, as a routine use, to a Member of 
Congress submitting a request involving an individual, to whom the record pertains, when the 
individual has requested assistance from the Member with respect to the subject matter of the 
record. 

4. A record in this system of records may be disclosed, as a routine use, to a contractor of the 
Agency having need for the information in order to perform a contract. Recipients of 
information shall be required to comply with the requirements of the Privacy Act of 1974, as 
amended, pursuant to 5 U.S.C. 552a(m). 

5. A record related to an International Application filed under the Patent Cooperation Treaty in 
this system of records may be disclosed, as a routine use, to the International Bureau of the 
World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty. 

6. A record in this system of records may be disclosed, as a routine use, to another federal 
agency for purposes of National Security review (35 U.S.C. 181) and for review pursuant to 
the Atomic Energy Act (42 U.S.C. 218(c)). 

7. A record from this system of records may be disclosed, as a routine use, to the Administrator, 
General Services, or his/her designee, during an inspection of records conducted by GSA as 
part of that agency's responsibility to recommend improvements in records management 
practices and programs, under authority of 44 U.S.C. 2904 and 2906. Such disclosure shall 
be made in accordance with the GSA regulations governing inspection of records for this 
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not 
be used to make determinations about individuals. 

8. A record from this system of records may be disclosed, as a routine use, to the public after 
either publication of the application pursuant to 35 U.S.C. 122(b) or issuance of a patent 
pursuant to 35 U.S.C. 151 . Further, a record may be disclosed, subject to the limitations of 37 
CFR 1.14, as a routine use, to the public if the record was filed in an application which 
became abandoned or in which the proceedings were terminated and which application is 
referenced by either a published application, an application open to public inspection or an 
issued patent. 

9. A record from this system of records may be disclosed, as a routine use, to a Federal, State, 
or local law enforcement agency, if the USPTO becomes aware of a violation or potential 
violation of law or regulation. 



S/N 09/980,549 



PATENT 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicant: Tommy Koistinen Examiner: James S. Wozniak 

Serial No. : 09/980,549 Group Art Unit: 2626 

Filed: April 5, 2002 Docket No.: NC14643US/0038-023US1 

Title: Adaptive Rate Matching for Data or Speech 



Mail Stop AF 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Applicant has reviewed and considered the Final Office Action mailed on November 16, 
2007. Applicants respectfully submit that the rejections of record in the above -identified patent 
application are clearly not proper and are without basis as follows, and request review of these 
rejections based on the below remarks. Claims 1-9 are pending in the Application, of which 
claims 1, 4, and 9 are independent. 
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REMARKS 

Suzuki in view of Yletyinen fail to disclose or suggest why a person skilled in 
the art would adjust a transfer rate of a transceiver (which comprises a codec 
and a modem) for a circuit switched network based on a detected load in a 
packet switched network. 

Claim 1 recites: 

A device, said device being a gateway and being configured to establish an 
interface for transmitting data to and receiving data from a packet network, comprising: 

a plurality of transceiver units, each of said plural units being operable with 
variable transfer rates; 

a detecting unit configured to detect a load upon said packet network; and 

a control unit configured to adjust the transfer rate of said transceiver unit in 
response to the detected load; 

wherein said control unit is configured to provide each of said plurality of 
transceiver units with different priorities and to adjust the transfer rate of a transceiver 
unit with a higher priority on a higher value than the transfer rate of a transceiver unit 
with a lower priority; 

wherein said transceiver units comprise a modem for modulating and 
demodulating non-speech data and a codec for encoding and decoding speech data for 
voice over Internet protocol; 

wherein said control unit is configured to provide said codec with a higher 
priority than the modem, and 

wherein said gateway is operative ly disposed between a plurality of networks. 

(Emphasis added). 

The Office Action dated November 16, 2007, asserts that column 6, lines 1-12, and 
column 10, lines 61-65 of Suzuki et al , U.S. Patent No. 5,493,610, disclose a "detecting means 
for detecting the load upon a network circuit." Office Action, p. 4 (emphasis added). This fails 
to meet the limitation of claim 1 , which recites detecting a load upon a packet network. Indeed, 
Suzuki is entirely directed to a circuit switched network, and not a packet switched network, as 
discussed in the third paragraph of page 6 of the Amendment and Response filed on August 14, 
2007. Therefore, Suzuki does not disclose or suggest "a detecting unit configured to detect a 
load upon said packet network," as recited in claim 1 . 

The Office Action cites Yletyinen , "The Quality of Voice Over IP," as disclosing device 
implementation in a Voice over Internet Protocol (VoIP) gateway. The Office Action cites page 
8 of Yletyinen as disclosing "a VoIP gateway capable of decoding and encoding speech for 
[VoIP], which contains multiple transmission/receiving means corresponding to telephone and IP 
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networks for the reception/transmission of speech and other non speech data types." The Office 
Action cites page 42 of Yletyinen as disclosing a VoIP gateway "capable of adjusting a frame 
transmission rate in order to respond to congestion, wherein audio (i.e., speech) data rates receive 
priority over the rates for other types of data" (emphasis in original). Yletyinen therefore 
discloses adjusting a frame or packet rate within the VoIP (packet switched) network based on 
congestion within the same VoIP (packet switched) network. 

However, these references provide no suggestion or motivation for adjusting a transfer 
rate of a transceiver such as a codec or modem (which is part of a circuit switched network in 
Suzuki ) based on a congestion state or load of a packet switched network. Therefore, they do not 
disclose or suggest "a control unit configured to adjust the transfer rate of said transceiver unit in 
response to the detected load [upon said packet network]," as recited in claim 1. 

Claim 1 further recites that the "control unit is configured to provide said codec with a 
higher priority than the modem." The Office Action cited page 42 of Yletyinen as disclosing 
"audio (i.e., speech) data rates receive priority over the rates for other types of data" (emphasis in 
original). However, the cited portion of Yletyinen lists audio data third out of four data types, 
and therefore does not disclose giving speech data priority over non-speech data: "[t]he media 
degradation order is: video, data, audio, control." Further, Yletyinen does not describe how this 
degradation is achieved. Yletyinen makes no disclosure of achieving the degradation by 
controlling the source of the data, as recited by claim 1 : claim 1 recites the "control unit 
configured to adjust the transfer rate of said transceiver unit" and that the "control unit is 
configured to provide said codec [which is comprised by the transceiver unit] with a higher 
priority than the modem." Yletyinen discloses only reducing frame or packet rates, reducing bit 
rates, or turning of media of lesser importance and returning a busy signal. Therefore, no 
combination of Suzuki and Yletyinen discloses or suggests a "control unit [] configured to 
provide said codec with a higher priority than the modem," as recited in claim 1 . 

For the foregoing reasons, Applicant respectfully submits that no combination of Suzuki 
and Yletyinen discloses or suggests the elements of claim 1, and requests that the rejection of 
claim 1 be withdrawn. Applicant further requests that the rejections of claims 2-9 be withdrawn 
for the same reasons as claim 1 . 
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Conclusion 



Applicant respectfully submits that the claims are in condition for allowance and 
earnestly requests notification to that effect. The Pre- Appeal Panel is invited to telephone 
Applicant's attorney (208-286-1013) to facilitate prosecution of this Application. 

If necessary, please charge any additional fees or credit overpayment to Deposit Account 
No. 50-3521. 



Respectfully submitted, 



Brake Hughes Bellermann LLP 
Customer Number 53666 
208-286-1013 



Date February 19, 2008 



By: 



Shane A. Kennedy 
Reg. No. 54,760 



